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The F&L decided in Geneva on March 30, 1999, to start up
a working group dealing with the Impact of Supply Chain
Management Evolution on Shippers and Logistics Service
Providers. The project was finalised and reported to the
F&L members on the Annual General Meeting in Paris on
November 17, 2000.
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Introduction

During the project time-span a series of working group
meetings has taken place, supported by using
questionnaire results and by dividing into subgroups to
discuss specific topics.
The purpose of the project and establishment of the working group was strongly Shipper and Logistics Service
Provider driven and aimed at improving the mutual benefits of the evolution in the supply chain.
Furthermore it increased the level of understanding between the Shippers and Logistics Service Providers as to
their respective needs.
The deliverables of the project is:
❖ Impact of Supply Chain (R)evolution on Shippers and
Logistics Service Providers. “Over Head” presentation
with supporting text.
❖ Matching Shippers' and Logistics Service Providers'
needs in the tender process. Data sheet.
❖ Best practice contract. Working guideline.
The final report consists of an F&L booklet and a CD-ROM
with the files for the benefit of internal reproduction by the
F&L member companies.
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★

★★★

Impact of Supply
Chain Management
(R)evolution on
Shipper and Logistics
Service Providers

Executive Summary

❖ Impact of Supply Chain (R)evolution on Shippers and
Logistics Service Providers
❖ Matching Shippers' and Logistics Service Providers'
needs in the tender process
❖ Best practice contract
Impact of Supply Chain (R)evolution on Shippers and Logistics Service Providers
This study does not give an answer about, nor does it give
a solution, to how a supply chain should be managed or
(re)-engineered. However, there are a number of basic
principles, prerequisites, minimum requirements which
Shippers and Logistic Service Providers should be aware of
when introducing Supply Chain Management (SCM) in
their respective companies.
The development in logistics in general and SCM in particular is so radical that the old way of working and doing all
the different operational and administrative activities in a
sequential way is becoming old fashioned. An integrated
approach becomes more and more necessary.
Due to an increased focus from the industry on core business, a concentration is taking place by acquisitions,
mergers etc followed by outsourcing of several non-core
processes. This in its turn leads to an increased necessity to
find every way of co-operation between Shippers and Logistics Service Providers and a growing need for advanced
IT requirements and solutions.
There is a strong interdependence between Shippers and
Logistics Service Providers for mutual success in evolution
of SCM.
Matching Shippers' and Logistics Service Providers' needs
in the tender process
The interdependence and collaboration between both
parties for a successful partnership requires a number of
shared values and objectives.

i

7

★

★★

★★★
★★★

★

Impact of Supply
Chain Management
(R)evolution on
Shipper and Logistics
Service Providers

★★

These can be summarised as:
❖ Mutual learning process – mutual development
❖ Transparency
❖ Commitment
❖ Long term relationship
❖ Trust
❖ Confidence
❖ Win/Win
In order to facilitate the matching of information needs on
both the Shipper and Logistics Service Provider side, a
data sheets for each party has been put together.
Best practice contract
Agreements between Shippers and Transport and Logistics
Service Providers respectively, vary much in regard to content and extent. It can be anything from loosely written or
even unwritten gentlemen’s agreements via Shippers' acceptance of Logistics Service Providers’ tenders to extensive formal contracts.
Based upon some 12 actual and concrete agreements or
contracts, kindly made available by F&L members, the aggregated F&L best practice in regard to contracts in supply chain management between Shippers and Logistics
Service Providers has been elaborated.
This best practice has not the pretension to be fully perfect
or totally complete, but it reflects in a pragmatic way,
what seems to be the most commonly used clauses in supply chain management contracts.
Hopefully the F&L members, independent if they are Shippers or Logistics Service Providers, can find inspiration and
an input from the best practice, when elaborating contracts in the field of logistics connected to the supply chain
management.
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Impact of
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(R)evolution on
Shippers and
Logistics Service
Providers
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The interdependence and collaboration between both
parties for a successful partnership requires a number of
shared values and objectives.
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Matching Shippers’
and Logistics Service
Providers’ need in
the tender process

❖ Mutual learning process - mutual development
❖ Transparency
❖ Commitment
❖ Long term relationship
❖ Trust
❖ Confidence
❖ Win/Win
In order to facilitate the matching of information needs on
both the Shipper and Service Provider side, the WG has
put together data sheets for each party. In most cases
they correspond exactly to each other but in some cases
there are specific needs on one or the other side.
Shipper’s Data sheet (Which information does the Shipper
require from the Service Provider.)
Service Provider’s Data sheet (Which information does the
Service Provider require from the Shipper.)

i

27

★

★★

★★★
★★★

★

Impact of Supply
Chain Management
(R)evolution on
Shipper and Logistics
Service Providers

★★

Data sheet
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Shipper’s Data sheet

Service Provider’s Data sheet

Company

Company

Company/Division Profile
Products and Markets
Competitive Environment
Business Drivers
Safety and the Environment
Culture
Industrial Pedigree
(i.e. relevant experience)
Quality History
Financial Strength
Investment Strategy
Networking capability
(sub contractors)
Size and Competitive Standing
Marketing Capability
Staff Training
Electronic Communications and
Strategy

Company/Division Profile
Products and Markets
Competitive Environment
Business Drivers
Safety and the Environment
Organisation
Decision Making Process
(Who makes decisions)
Level of
organisation/importance
- Business Critical
(core/non-core etc)
Strategic Partnership intention
or Customer-Supplier relationship
Consultancy Fee
Solvency
Investment Strategy
Electronic Communications
and Strategy
Confidentiality Agreement

Service required

Information required

Service Offered
Scope and Geographical
Coverage
Expectations/Goals
Minimum Requirements
Operations Rules and Constraints
Capital Investment
Requirements
Reporting and Reviews
Continuous Improvement
Quality
Performance Management
Process
Communications

Scope and Geographical
Coverage
Expectations/Goals
Operations Rules and Constraints
Guaranties for risks in special
investments
Continuous Improvement
Performance Management
Criteria
Product Specification
Volumes/Frequencies
Shipper’s customer profiles
Payment Routines
Packaging
Modality Preferences
Reasonable response time

i

Modern intermodal, covered and open
wagons available for medium or long-term
rental. AAE rolling stock meets the needs
of transport professionals. Over 10’000 AAE
wagons are already in service with railways
and transport operators throughout Europe.

AAE Ahaus Alstätter Eisenbahn AG
Poststrasse 6, Postbox 856, CH-6301 Zug
Telephone +41 41 727 20 50, Telefax +41 41 727 20 75
Internet: www.aae.ch / e-mail: info@aae.ch
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Borrekuilstraat 70 / 6163 AE Geleert
Postbus 90 / 6160 AB Geleert
Tel. 0031 - 46 - 4788666
Fax 0031 - 46 - 4748525
E-mail: info@langen.nl

Transport & Warehousing
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Agreements between shippers and transport and logistics
service providers respectively vary much in regard to content and extent. It can be anything from loosely written or
even unwritten gentlemen’s agreements via shippers acceptance of service providers’ tenders to extensive formal
contracts.
When it comes to the outsourcing of logistics related to the
supply chain management of the shippers, the relationship
between shippers and service providers often tends to develop into a partnership between the two parties.
In such partnerships, formal contracts are generally concluded between the two parties, as a recent study made
by KPMG indicates, also stating that such formal contracts
tend to cover an average period of three years.
The reason for this is that the management and control
structure in such partnerships, is very important. Besides the
agreement between the parties regarding the form and
duration of the contract, important elements are the price
structure, the key performance indicators and the performance measurement.
Such elements might either be written in full under respective clauses in the contract or referred to in the contract
but elaborated in annexed appendices to the contract.
This latter form is especially suitable regarding clauses
which either are to be very detailed and would much burden the contract, or are more limited in time than the contract itself, such as prices and rates. Changes of such elements can easily be made in appendices without having,
when each modification occurs, to rewrite the whole contract.
It is, however, essential that it is clearly stated in the concerned clauses in the contract that such appendices form
an integral part of it. When it comes to appendices which
are subject to changes during the contract period, it is important that the rules (i.e. dates of modifications) for such
changes also are clearly stated.
Based upon some 12 actual and concrete agreements or
contracts, kindly made available by F&L members, the following aggregated F&L best practice in regard to contracts in supply chain management between shippers and
service providers has been elaborated.
This best practice has not the pretension to be fully perfect
or totally complete, but it reflects in a consolidated prag-
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matic way, what seems to be the most used clauses in supply chain management contracts.
It is our hope, that F&L members, independent if they are
shippers or service providers, might find inspiration and a
memorandum from the following best practice, when
elaborating contracts in the field of logistics connected to
the supply chain management.
On the following pages the best practice of each individual clause is elaborated with a small introduction placed
between quotation marks. In some clauses a couple of alternative best practice suggestions are listed.

32
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“Here is the introduction of the contract to be made, normally with a joint ‘political statement’ about the operational, tactical and strategic aim of what is to be contracted between the two parties. A clear and pragmatic
approach is to be recommended, in order to avoid that
too much philosophical elaboration makes the contract
diffuse or difficult to interpret. This is of course valid for each
individual clause in the contract. In general it is also an advantage to let each individual subject in the contract
have its individual clause. Even if this practice signifies contracts with a large number of clauses, the benefit is to
avoid that long complex clauses made up by several subjects lead to confusion and misinterpretation. Laymen,
who know exactly what is to be contracted, as it touches
their field of work and competence, construct many contracts. As they normally ask their corporate lawyer to
check up the draft of the contract they have elaborated,
they often use unnecessary complicated sentences and
words in order to show that also they know how to handle
juridical terms. This might as well lead to confusion. The
best contracts are those that each normal person can
read and interpret, especially the people who are going
to achieve, in a concrete way, everything that has been
agreed in the contract.”
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2. Purpose of
the contract

Best practice:
The shipper desires to improve its supply chain performance and quality, as measured by certain key performance indicators (KPI) and quality standards, by consolidating its pan-European transport of goods, under a single
management structure with a selected service provider.
The shipper thus desires to establish a co-operation with
such an innovative and strategic-thinking service provider
of transportation and logistics services in order to make
him a partner in the development of the shipper’s rapidly
growing business in Europe. Therefore the shipper and the
service provider have on this day, and on the following
terms, agreed that the shipper and the service provider
shall implement a pan-European logistics co-operation
where the service provider will act as a logistics supplier for
the shipper in Europe.
In a first stage, during the first year of this contract period,
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the service provider will partially take over the management of the shipper’s European transportation. During the
second year, the aim is that a new concept will be implemented based on mutual project work, in order to supply
the shipper with the most efficient and market leading
physical distribution services.
During the third year of this contract the parties will continue to develop the work and will focus on strategic, tactical and operational improvements. The physical distribution services for the shipper will be supplied through one
management interface between the shipper and the service provider either using the service provider’s services or
the services of the service provider’s subcontracted operators. This contract is not an exclusive agreement between
the parties.

34

i

★

★★

★★★

★★

“The contract in regard to the relationship between the
shipper and the service provider concerning supply chain
management logistics can be based on anything between different kinds of partnership and a simple supplier/
customer relationship.
Here below are two alternative best practices:
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3. Structure of
the contract

3.1 A good example regarding a partnership-collaboration
3.2 A typical supplier/customer relationship
Which to choose depends upon the actual circumstances.
When it comes to the shipper outsourcing his whole or
the major part of the logistics related to his supply chain
management to a service provider, it is often in the interest
of both parties to establish a partnership having common
strategic and tactic objectives to gradually together optimise the performances, quality and costs for the supply
chain logistics as showed in alternative 3.1.
When on the other hand, the service provider after a tendering process is chosen by the shipper to handle a limited
part of his transport and logistics needs, the more conventional approach as in 3.2 can be sufficient.”
Best practice:
A good example regarding a partnership-collaboration___ 3.1
This contract, together with its appendices, contains the
general stipulations governing the collaboration as well as
price agreements.
In order to fulfil the strategic goals of this co-operation, as
stated in appendix, and in order that the collaboration between the parties proceed as smoothly as possible, the
parties have appointed special working groups: the Joint
Management Team, (JMT), and a Steering Committee
(SC), to support and supervise the work of the JMT.
The tasks and mandate of the JMT and the SC are described in details in appendix.
The SC is composed of an equal number of appointed
members of the two parties’ top management and includes the project leaders of both parties.
The latter ones form together with other appointed representatives from both parties, the JMT.

i
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During the term of this contract, the JMT is to revise and update the appendices in order to satisfy the future needs of
the shipper in a more adequate way, as well as the service
provider is responsible for satisfying these needs.
An operations manual with precise and detailed specifications of the undertakings of both parties under this contract is to be elaborated by the JMT and approved by the
SC. This operations manual is to be annexed to this contract and it, as well as other concrete appendices, are to
be examined minimum X times per year by the JMT to enable any necessary adjustments to be agreed and documented.
When the JMT has revised or updated the operations manual or any other appendix, these appendices are to be
approved by the SC, and then dated and signed by the
project leaders in the JMT.
Only after this has been done, such appendices as the
new or amended operations manual or any other appendix will become valid.
The JMT is also to agree, plan, implement and arrange the
necessary actions and also the follow-up measure-ments
needed in order to secure that the goals set from both parties will be realised. The to date planned targets, activities
and action plan are specified in an appendix.
The Key Performance Indicators are to follow up the development and the success of this co-operation in terms of
operational excellence, financial result and the satisfaction of the shipper or the shipper’s customers.
3.2

A typical supplier/customer relationship _________________
The subject of this contract is to define the terms and conditions according to which the service provider shall provide the shipper the carriage of goods from defined suppliers to defined premises of the shipper, as well as to effect
the performance of related services such as warehousing,
terminal handling and any other connected services.
The geographical area covered by this contract is the
countries in Western Europe.
The service provider will transport the shipper’s supplies by
road, international as well as national to the shipper’s
premises defined in the tender or to any other additional
destinations, as designed by the shipper, in the concerned

36
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countries.
The shipper shall entrust to the service provider on an exclusive basis the transporting of the supplies in budgeted
quantities and to budgeted destinations as specified in
concerned appendix. This is under the condition that the
service provider will supply the shipper with suitable transport units meeting the requirements of the shipper for transportation of his supplies.
The shipper will take care of the booking of transport vehicles, in good time before the loading dates, as well as the
unloading at the shipper’s premises. The carriage of the
shipper’s products and other services according to
this contract are governed by the CMR-Convention. The
service provider guarantees that he will take control immediately after loading the shipper’s supplies on the transport
vehicles at the premises of the shipper’s suppliers.
The parties agree to use their best efforts to perform their
duties as stated hereunder in this contract and to ensure
that their subcontractors will perform their duties according to ISO 9002, or any similar quality standard.

i
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4. Definitions

“Under this clause a number of terms is defined which will
be referred to in the different clauses of the contract.
Here, it is an advantage to define in detail different
mandates and describe what both parties mean under
a transport or logistics term, in order to avoid from the
start of the collaboration any misunderstandings or misinterpretations between the parties. Also, a term defined
here can be referred to in other parts of the contract
without having to be explained each time. Such definitions of course vary much from contract to contract depending on what is contracted between the parties. Below is indicated a number of defined terms as examples,
covering a vast range of different topics not especially
related to each other in order to serve as a memorandum.”
Best practice:
The following terms, when used in this contract, shall have
the meaning described below:
Contract
Shall mean this logistics contract including all appendices
hereto, all forming a part of the contract. These appendices may all be amended from time to time. (Eventually:
on set dates based upon set rules by the Steering Committee).
Appendix
Means a document, which the parties shall, by mutual
agreement, sign and attach to this contract. All appendices shall be subjects to the terms and conditions of this
contract. In the event of a conflict between the terms of
an appendix and the terms of this contract the terms of
the contract shall prevail.
Party
Either one of the two parties to this contract, who are the
shipper and the service provider.
CMR
CMR is the Convention of the Contract for the International Carriage of Goods by Road, signed in Geneva on
May 19th, 1956, and its subsequent modifications.
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Other terms not specifically defined in this contract shall
have the meaning as defined in CMR or other applicable
international regulations.
Services
Means any required activities including but not limited to
unloading, storage, loading, packing, stock management,
and similar activities that are necessary or useful in connection with the fulfilment of this contract.
Service tariffs
Means the amount of money that has to be paid by the
shipper to the service provider to carry out services as
agreed.
Associated company
Means any company other than the shipper, in which at
least twenty-five percent (in the aggregate) of the issued
equity share capital is at any relevant time owned or controlled, whether directly or indirectly, by either the shipper
or the Logistics Service Provider.
Subcontractor
Means any company, independent from the service
provider that is contracted by the service provider in order to produce on the account of the service provider
part of the services required by the shipper in this contract.
Goods
Means the products or product groups independent of
packaging mode, which are to be transported under this
contract.
Depot
Means a warehouse or shipping location of the shipper
where goods are to be collected for carriage (or delivered).
Box
A box is defined as being a load carrying one box label of
the shipper.
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Complete pallet
A complete pallet is a pallet load of homogeneous or heterogeneous goods that should be handled and distributed, as being one box.
Statement of Expectations
Statement of Expectations is an appendix that includes the
targets and goals related to a certain period of time that
has been set and agreed by both parties. The success of
the co-operation will be measured towards the set strategic targets and goals defined in this appendix.
Service provider’s Key Account Manager (KAM) or Global
Account Manager (GAM) for the shipper
Shall mean the person in the service provider’s organisation, who is having the overall responsibility of the co-operation between the service provider and the shipper.
The shipper’s Project Leader
Shall mean the person in the shipper’s organisation, who is
having the overall responsibility of the co-operation between the shipper and the service provider.
Steering Committee
The role of the Steering Committee is to support and give
guidance in order that the strategic goals stated in the
Statement of Expectations can be realised to the satisfaction of both parties. The Steering Committee, whose members are representatives of the top management of both
parties, also includes the shipper’s Project Leader and the
service provider’s KAM or GAM. The Steering Committee
approves the decisions of the Joint Management Team
(JMT) presented by the Project leader and the KAM or the
GAM. The Steering Committee meets X times a year at
pre-set dates. It is only the Steering Committee that can
make changes in the present contract.
Project Plan
The Project Plan in appendix describes the time related
project objectives, tasks, activities, responsibilities and
schedules that has been agreed and set by the Project
Group. (The Project Group is a permanently working group
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composed of collaborators from both parties). The Project
Plan and any changes of it are to be approved jointly by
the Project Leader and the KAM or the GAM respectively.
Operations Manual
The Operations Manual in appendix, is a collection of
working guidelines applicable to all services between the
parties. The aim of the Operations Manual is to offer necessary information needed to support the daily operations.
The contents of the Operations Manual are to be approved jointly by the Project Leader and the KAM or the
GAM respectively.
Joint Management Team (JMT)
The role of the JMT, which is headed jointly by the Project
Leader and the KAM or GAM, is to oversee and make sure
that the Project Plan and the operating procedures in the
Operations Manual are followed as well in quality as in
time. Any deviation is to be reported to the Steering Committee.
The JMT meets regularly each X months.
Physical distribution services
Means the international and domestic transportation services, terminal handling, local picking up at the shipper’s
premises or at the premises of the suppliers of the shipper,
local delivery at the shipper’s premises or at the premises
of the customers of the shipper. It also means the handling
of the information related to the production of the previously mentioned services. If separately agreed, the physical distribution service can also include warehousing and
other logistics services.
Continuous improvement programme (CIP)
This means the systematic development approach that
aims at ensuring the full satisfaction of the shipper’s customers or suppliers for both the shipper’s and the service
provider’s benefit.
Management fee
Means the fee needed in order to cover the expenses of
the activities as specified in appendix.
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5. Scope of
the contract

“Under this clause it is an advantage to describe not only
the extent of what is the main substance of the contract,
but also the development of the contracted services
which the parties anticipate in the future. This clause can
be extremely detailed with a description of each single
operation regarding the value and eventually the valueadded chain or more limited in its description emphasising
the main extent of what is contracted. Like in most clauses
it is a question of what is to be indicated in the main contract frame and what is to be specified in appendices, normally more easy to modify than the contract. Here below
is chosen a middle course between a very detailed scope
and a more broad outline.”
Best practice:
The assignment in this contract covers an undertaking by
the service provider to, on behalf of the shipper, handle
the following services:
5.1 Management of warehouse services ____________________
Acting as a logistics provider for the shipper means that
the service provider will provide adequate and enough
warehouse space for the storage of products originating
from the shipper’s overseas locations.
The storage space in the defined locality will be made
available to the shipper on (date). The service provider will
be responsible for the maintenance of the store.
The quantity of products put into the store at any time
shall, for administrative and invoicing purposes, be
deemed to be the ocean Bill of Lading weight of incoming
vessel. The shipper will maintain, at its expense, insurance
for its products and the service provider, at its expense, will
be responsible for insuring the store including related
equipment.
These products are to be distributed on orders from the
shipper, by the service provider in Europe.
5.2 Management of the physical distribution services ________
Acting as a logistics provider for the shipper also means
that the service provider will manage and supply physical
distribution operations for the shipper in Europe. The service
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provider is entitled to use, besides its own network services,
the services of other subcontracted operators.
Carriage of goods ______________________________________ 5.3
The carriage of the goods, international as well as national
includes:
❖ the collection of goods at the above related warehouse and at the other premises of the shipper
❖ the sorting of consignments per country of destination
❖ the consolidation of orders from several premises of the
shipper, in order to organise a single delivery to the individual consignee with the limitation of a maximum truck
capacity
❖ temporary storage of the goods between take-over
and delivery of the goods
❖ information system infrastructure to receive, process
and transfer EDI messages with Edifice standard, i.e. DESADV for pick up, IFTMAN (or IFTSTA) for proof of delivery
and IFTCC for invoicing
❖ the issue of transportation and delivery documents
❖ the providing of information about delivery schedule to
the individual consignee
❖ the unloading of the goods by tail-lift
❖ the signing of delivery documentation by the individual
consignee
❖ providing electronic proof of delivery as per set leadtimes.
Upon special request, the service provider will provide:
❖ Hotline delivery upon request to deliver faster than the
agreed lead-times
❖ Re-delivery in case of rejection by the individual consignee or upon request by the individual consignee
❖ Sorting of consignments per order
❖ Re-palletising, resorting and opening of consignments in
anyway requested by the individual consignee.
Related services ________________________________________ 5.4
The following related services will be provided by the ser-
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vice provider to the shipper upon request:
❖ customs clearance
❖ ntrastate statistics
❖ pallet exchange and returns
❖ re-packing in case of damaged pallets or deliveries.
These services are not included in the transport rates, but
will be additionally quoted by the service provider to the
shipper. These quoted additional services shall be agreed
in writing prior to the performance of such services.
5.5 Operational, tactical and strategic development of logistics services ____________________________________________
Each party represents and warrants to the other that it is
entering into this contract with the understanding and expectation that a successful partnership, with respect to the
shipper’s transportation needs in Europe, will require flexibility, forward thinking, open communication and a willingness to develop creative new concepts, in order to optimise results under the KPIs, and that it shall operate
accordingly. Each party agrees to co-operate with the
other in developing cost estimates with respect to such
creative concepts and to agree to share any savings generated thereby. Each party further understands that routes
may change and that new routes may be added. The service provider represents and warrants to the shipper that it
shall provide quotes with respect to such changed or new
routes as the shipper may reasonably request, including
with respect to proposed new routes that are outside of
Europe.
Whenever the development work leads to a new service
to be implemented and the service consists of continuous
operational activity, the service specification is to be included in the concerned appendix.
The following services can be considered as optional outcome of the development work:
❖ competence centre services, e.g. call centre
❖ transport optimisation
❖ inventory management
❖ supply chain diagnosis & design
❖ e-commerce related services
❖ environmental issues and related services.
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“It is quite obvious that if it is the shipper who is the architect of the contract, this clause differs a lot compared to if
it is the service provider which takes the initiative to establish the contract. A negotiated melting of the interests of
both parties would of course be desirable but finally it all
depends upon the nature of the contract. In a simple contract between a powerful shipper and one of his transport
suppliers, it is quite obvious that the shipper will impose his
standard liability clause. While in a logistics partnership, it
might be easier that also consideration will be taken regarding the standard liability clause of the service
provider. Anyway it is important that the liability clause is
very clear and service providers should not bargain away
their standard liabilities!”
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6. Liability

Best practice:
Service provider’s best practice _________________________ 6.1
The service provider’s liability during transport, storage and
related services is determined in accordance with The National Association of Freight Forwarders General Conditions, which are annexed to this contract.
In case of crossbreeding transport the law or convention
governing the specific mode of transport shall prevail.
During the part of the carriage, in relation to this contract,
when the vehicle used by the service provider or by subcontractor(s) of the service provider, is onboard a ship or a
train, the liability of the service provider will be governed
by the CMR-Convention. During the period of trans-shipment of the goods, the liability of the service provider will
also be governed by the CMR-Convention.
The service provider shall indemnify and hold the shipper
harmless from and against all loss and/or damage to the
shipper’s property and all third party property claims (excluding claims in respect of loss or damage to goods being the subject of this contract and as such the subject of
the CMR-Convention) made or brought about by the negligent acts or omissions of the service provider, its employees, servants or agents in the performance of services under this contract. This is provided that such claims have not
been caused or contributed by the acts or omissions of the
shipper, its employees, servants or agents.
The shipper retains title to the goods lost and/or damaged
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during and after disposition of claims. Should the service
provider have paid compensation for full market value,
the shipper will indemnify the service provider for rest value
of damaged goods.
6.2 Shipper’s best practice __________________________________
The service provider is responsible for all losses and damages to the load from when loading has been completed
and until the goods have been unloaded, as long as such
losses and damages are caused by circumstances that
are under the control of the service provider. The service
provider is responsible and liable for ensuring that all service and storage activities are carried out according to
the instructions of the shipper as stated in an appendix to
this contract.
Furthermore, the service provider is also responsible for late
delivery, including losses accruing from such, if such late
delivery is under the control of the service provider.
The service provider shall be responsible for all loss, damage and contamination, cost and expenses and personnel injury arising from the negligent act or negligent omission or wilful act or wilful omission of the service provider, its
employees, agents or subcontractors whilst the products of
the shipper are under custody of the service provider.
In the event of any loss, damage to or contamination of
the shipper’s products, which at any time arise during storage and service performance, the service provider will be
invoiced by the shipper in accordance with the applicable market price of the products, plus costs paid for transport and storage.
The contracting parties’ liability to each other shall be limited to a sum of X (currency) each and every loss except in
case of gross negligence, wilful act or wilful omission.
Neither party shall be liable to the other for indirect and
consequential losses, such as but not limited to, lost production or loss of profits, arising out the execution of this
contract.
The contracting parties shall only be relieved of all liabilities
in the event of loss, damage to or contamination of the
products or any other loss solely due to force majeure.
The service provider is responsible for obtaining and holding all operating licences or permits which may be re-
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quired by the authorities in order to fulfil the terms of this
contract. The service provider is also responsible for fulfilling
any other authority-related requirements that may be imposed upon him.
The service provider shall promptly comply with all statutes,
rules, orders, and regulations, permits and requirements
that are applicable to the transport vehicles and the services rendered under this contract.
Any written complaint or claim made by the shipper must
be answered by the service provider in writing within ....
working days of receipt of same.
Corrective actions must be reported and in place within ....
days, unless otherwise is agreed with the shipper.
The service provider’s liability in respect of the transportation
effected by him, shall be as determined by the CMR and
both parties expressly agree that individual contracts of carriage shall be submitted to the conditions of the CMR in its
entirety or any other applicable International regulation.
By way of further clarification of the relevant provisions of
the CMR, the parties hereby agree that the service
provider shall be responsible for the following:
For ensuring that the products are transported in suitable
equipment, capable of carrying the agreed payloads to
destination (or country of destination).
a) For ensuring that the products travel in safe conditions
and that the products remain securely stored.
b) For controlling and inspecting the inside of the transport
equipment and remove all non-suitable things from the
equipment.
c) For ensuring that that the service provider handle and
transport the products in accordance with specific requirements from the shipper as stated in appendix to
this contract.
d) For ensuring that loading date and hour at loading site,
and shipper’s customer last confirmed unloading date
and time are performed according to the shipper’s request in transport booking document or latest agreed
delivery date and time.
e) For ensuring that every local safety regulations at the
shipper’s sites and the place of delivery at the shipper’s
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customer’s premises are followed by the service
provider. This is on condition that the service provider
has been notified of the same, and/or the driver have
signed/accepted the internal rules before entering into
the involved premises.
f) For paying for and arranging adequate insurance in accordance with this contract.
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7. Insurance

The shipper shall buy and maintain insurance coverage
from a reputable insurance company, to cover its products against the current dangers. The shipper is also responsible for buying sufficient insurance covers imposed
by any law or regulation and for its own property, personnel, and liabilities.
The service provider shall buy and maintain insurance coverage from a reputable insurance company, to cover its liability under this contract including third party liabilities.
The service provider is also responsible for buying sufficient
insurance covers imposed by any law or regulation and for
its own property and personnel.
As stated the shipper will maintain his own cargo insurance
during transport and storage, but the service provider can
assist in procuring this if requested to do so. The service
provider shall maintain a valid freight forwarder’s liability insurance during the whole contracted period.
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8. Performance
Quality KPIs

“The contract and the price structure provide the framework for measuring the performance of partnerships in supply chain management. It is important that the contract
clearly specifies the performance required by the service
provider in terms of cost, quality and service. These three
parameters should be clearly defined in key performance
indicators (KPIs).
As it comes out from the KPMG study “Outsourcing logistics” the most frequently measured KPIs by the shippers are
those relating to transport costs and on-time delivery.
(Other used KPIs are order accuracy, damages, logistics
costs, as percentage of revenue, warehouse costs, lead
time reduction, logistics administration costs and inventory
holding costs.) Also, external benchmarks are used frequently by shippers in order to compare the performance
of their various partnerships.
When it comes to the performance measurement and the
frequency of measuring the KPIs, the most frequently used
method is monthly performance measurement.
Secondly, weekly or even day-to-day measurement of
performance is much more common than quarterly or annual measurement. As stated above one of the most important measurement criteria is the on-time delivery measurement. As an example, one shipper has in his contract
with his service provider, that if the service provider over a
given period - normally one year - has an on-time performance higher than 98%, the service pro-vider will get an
annual bonus of 1% of its total turnover from the shipper.
On the other hand, if the service provider does not reach
this score, the service provider has to pay the shipper between 0.5 and 1% on the same turnover. By having this
deal the shipper stresses the importance of this measurement criterion”.
Best practice:
Below are practical examples of:
8.1 Performance requirements
8.2 Performance indicators
8.1 Performance requirements ______________________________
The service provider shall:
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Regarding warehousing
❖ ensure compliance with all legal requirements relating
to the warehousing as detailed in the concerned appendix
❖ provide safe secure efficient warehousing facilities and
service equipment fit for the storage meeting all requirements in the concerned appendix
❖ load and unload vehicles within 2 hours after arrival at
its premises and carry out all other required services.
Also the service provider is to supply sufficient reliable
operators fully trained to carry out all required services,
the service equipment and to take the appropriate action in the event of an emergency
❖ promptly report and in any event within one working
day to the shipper all instances of non-delivery, late or
short delivery, damage to, contamination of/ or loss of
goods or accidents involving the goods.
Regarding collection of goods
For carriage of goods, the shipper will send the service
provider an electronic delivery message, which will be
considered as an order from the shipper to the service
provider to effect the carriage of the goods.
The loading and stowage of goods in the truck at the
shipper’s premises, will be performed by the shipper. The
service provider is entitled to reject any damaged parcel
or any incomplete pallet or any shipment, if there is proof
of missing parcels.
If the loading list contains no specific reservations by the
service provider, it shall be presumed that the goods and
their packaging appeared in good condition, when taking
over the goods and that the number of parcels, their marks
and numbers correspond with the information in the loading list. (On taking over the goods, the service provider will
check the accuracy of the loading list as to the number of
parcels and their marks and numbers, the
apparent condition of the goods and their packaging as
well as the stowage. The service provider shall specify any
reservations on the loading list together with the grounds
on which they are based and will notify the shipper).
In the event that a check, as referred to above, will be
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made impossible for the service provider, the service
provider will perform such check within six hours after arrival at the receiving hub and will notify the shipper accordingly. The service provider shall, when it makes use of
persons to provide for (a part of) the carriage by road,
transfer the CMR-consignment note and the goods to
those persons. The service provider will perform the sorting
per destination in the event that parcels are offered by the
shipper for several destinations.
Regarding delivery of the goods the service provider has
to ensure that all parcels from the same shipment have to
be delivered complete and without any damage. Also the
service provider has to ensure a single delivery for several
shipments per individual consignee (except if the number
of parcels exceeds one full truckload).
The service provider shall ensure a qualitative delivery
process, through, but not limited to, shrink-wrapped pallets, track & trace systems, scanning processes, modern
mobile transmissions and/or detailed process specifications to the truck drivers and use of high-level quality
equipment.
The consignments offered by the shipper to the service
provider will bear a parcel number label stating the full delivery address and a complete pallet label indicating that the
parcels loaded on a pallet are considered to be a homogeneous unit, which means that de-stacking, is not allowed.
The shipper will provide the service provider with volumes
and historical statistical information, special working instructions, information for dangerous goods, export controlled products, transit goods and other special
instructions - all in writing.
The service provider will send to the shipper proof of delivery by electronic message. The normal transport times
agreed between the parties regarding the different postal
code regions are set in the delivery matrix in the concerned appendix.
The shipper and the service provider shall undertake to effect continuously a pro-active development of pro-cedures, systems and structures with the objective of achieving an improved level of quality and/or lower cost. The
service provider shall ensure a flexible adaptation of services to current demand levels, particularly in truck booking and delivery capacities.
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Performance indicators _________________________________ 8.2
The shipper and the service provider agree that the following key performance indicators (KPIs) are broadly indications of the effectiveness of a focused transport and storage programme, and that both parties shall work together
to increase their performances under such KPIs:
❖ on time collection
❖ on time delivery
❖ transport cycle time
❖ percentage of over, short, or damaged delivered consignments
❖ claims days outstanding
❖ transportation cost per ton, by route
❖ warehouse cost per pallet or per ton
❖ total system cost
The agreed KPI goals for the initial term contract are set
forth in the concerned appendix and progress toward
meeting these goals shall be reviewed together by the
parties on a monthly basis. Meetings to review such
progress and generally to conduct a review of the business
shall be held not less often than once each quarter. New
goals shall be agreed by the parties with respect to any renewal of this contract.
Two KPIs will however be specially measured by the shipper:
❖ on time delivery
The performance indicator here is that 98% of the consignments shall be delivered within 24 hours and maximum
2% of the consignments are delivered within 48 hours, provided that the shipper has sent the electronic delivery message in due time before collection and that the consignments are ready for collection.
❖ Defect-free delivery
100% complete shipment, single delivery and no damage.
According to the delivery matrix in the concerned appendix all shipments, delivered later than a specific number of
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extra hours as per this appendix, will be credited to the
shipper, if the service provider causes the delay.
The burden of proof that delay is caused by the service
provider shall rest upon the service provider, Transactions without any proof of delivery will be credited the
shipper.
If the performance drops below 96% the monthly billing
from the service provider on the shipper will be reduced
by the percentage difference between the actual on
time delivery performance and 96% with a maximum of
10%.
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“This clause can be extended to also concern access, inspections and visits from the shipper to the premises of
the service provider’s subcontractors. In a situation of a
normal collaboration between two parties, the following
text should not signify many problems. The shipper or the
shipper’s mandated agent normally makes an appointment in good time before such inspections at an hour
suitable for the service provider and arrange the visit in
such a way that ongoing work, within the service
provider’s premises, is not disturbed. But in a situation of
litigation between the parties a clause regarding access
might be of vital importance giving the shipper the contractual right to do what is stipulated under this clause,
which of course can be adapted to the needs of the
shipper.”
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9. Access,
inspections, visit to
the service provider’s
premises and
operations/measurement and sampling

Best practice:
The shipper and/or its agents, mandated for this purpose,
may without notice liability, or legal process, enter into any
premises under control or jurisdiction of the service
provider or any subcontractor of the service provider,
where the transport vehicles and or their equipment may
be located in order to inspect the same for the purpose of
performing quality and/or safety audits and using all
means necessary to do so.
The service provider undertakes to permit any and all persons duly authorised by the shipper to enter the warehouse
premises for the proper performance of their duties including inspection, testing, measuring and the taking of samples of the shipper’s goods. This is provided that these persons before their visits report to the service provider’s
office.
The shipper may at his own will and expense, sample and
measure the quantities of the shipper’s goods delivered
from storage or in storage. The shipper or his for this task
mandated agents, shall issue certificates of the amounts of
the goods so received or delivered or in storage. In the
event that the shipper or his agents fail to establish such
certificates, certificates issued by the service provider shall
be subject to clear evidence. These are to be accepted
by the shipper as evidence of quantities received and delivered if the shipper has not objected to such certificate
within X days.
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10. Audits, reports
and reviews

“It is important under this clause to try to avoid that the audits,
often connected to the quality-certification rules of the concerned parties, start to live their own lives. It is recommended
to use as far as possible IT-software in order to try to automate
empirical audits with an IT-link between the parties.
When it comes to reports it is wise to try to avoid whole sets
of different reports. Automated default reports are highly
recommended.”
Best practice:
Both parties have as a common objective that audits shall
aim at high customer satisfaction.
The shipper shall be entitled to have all documents, procedures, and systems relating to the business activities covered by the contract, audited. The audit shall also specifically include all internal documents, procedures and
systems which enable an appraisal to be made of the
quality of procedures (procedures audit) and enable an
audit to be carried out regarding the integrity, for example
performance, security as well as the quality of the software
applications used (systems audit).
The service provider shall be entitled to audit the shipper’s
scanning control procedures as well as the weight- and
measure-equipment at the various premises of the shipper.
The shipper and the service provider shall discuss the scope
of corrective measures to be taken by the service provider in
respect of the defects, identified during the course of an audit and in respect of the results of an audit. The service
provider will report any kind of potential risk or deviation from
the shipper’s scanning control procedures that could impact
the quality of the loading process at the shipper premises.
Also the service provider is to inform the shipper of any anticipated delay in the arrival of each transport vehicle.
The service provider is to produce and submit to the shipper
a written report each month at a pre-set date regarding:
❖ any problems occurred in co-operation with the shipper,
its suppliers or customers
❖ any deviations between the actual and last agreed unloading date and time for the vehicles of the service
provider and each one of its subcontractors, all in accordance with the shipper’s instructions for the performance follow-up and appraisal of road transporters.
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“Security procedures can be detailed upon agreement
between both parties in a special appendix to the contract. In case of a partnership with a joint management
team JMT, this JMT can have the mandate to decide on
necessary security matters. Below an example of a security
clause in the contract.”

★

★★★

Impact of Supply
Chain Management
(R)evolution on
Shipper and Logistics
Service Providers

11. Security

Best practice:
In relation to services produced within this contract, both
parties take all reasonable steps to ensure the safe transport, handling, storage and delivery of goods.
Both parties have agreed upon the following mandatory
precautionary measures:
a) All vehicles are to be in a good mechanical and roadworthy condition.
b) Normal routing and border crossing only. No deviation
from routing permitted for non-business reasons.
c) Vehicles never to be left unattended except in secure
parking areas, unless unavoidable, in which cases all
reasonable steps will be taken by the service provider
and its subcontractors to ensure load security.
d) Trailer never to be uncoupled from tractor unless for
loading, unloading, reversing or exchange, i.e. changeover, except for ferry transportation.
e) 24 hours guarded and/or alarmed warehouse.
f) Service provider to provide driver with clear instructions
regarding above matters.
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12. Communication

“Communication rules to be inserted in the contract, of
course vary with each individual agreement. It is an advantage to set such rules especially in regard to the rapid
development in communication technologies in order that
both parties use the same communication interface. Important is that proof of communication such as instructions
and so on is possible to be materialised.”
Best practice:
The transfer of information between the service provider
and the shipper relating to orders, confirmation and balances shall take place by EDI.
Each party shall be responsible for all costs relating to its
own hardware and installation of this hardware, e.g. for
adaptation of the party’s own software.
Link-up, connection to the telephone network and training
of each party’s personnel will be shared by both parties on
a 50/50 percentage basis.
All notices, permissions and instructions must be given in
writing. They may be delivered personally or sent by EDI,
telex or fax, provided there is dated evidence of due delivery.
The service provider shall immediately inform the shipper
about damage and loss, defective packaging obstacles
for transport, delays and any events which could occur a
delay or any change due to the delivery requirements.
(Instructions of the shipper shall be produced by the service provider in regard to the repair of packaging damages, the instruction of average adjusters, or of proceedings for the preservation of evidence).
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“This is a clause which will more and more be introduced in
contracts between parties within the transportation and logistics field. When it comes to dangerous goods it is already a standard to have an environmental clause, which
can be extensive. Shippers will start asking for the service
providers to have an environmental certification or at least
an environmental programme leading to such a certification. Such clauses can become rather technical when
emission calculations will be required.”
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13. Environmental
aspects

Best practice:
The parties agree that they in the implementation of this
contract shall endeavour to reach a high environmental
awareness in order to comply with applicable environmental legislation.
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“The KPMG study “Outsourcing logistics” shows that the
price structure of partnerships in supply chain, between
shippers and service providers, is mainly based on activitybased costing and that this price structure is related to the
type of activity that are covered by the partnership. As logistics partnerships mostly include warehousing, distribution
and border-crossing transports, the price structure is normally based on a pre-agreed cost structure related to the
activities and volumes.
Quoted from the above mentioned KPMG study, it seems
that as companies outsource more tactical and strategic
logistics activities, such as distribution network optimisa-tion
and virtual warehousing, this will require partnerships to develop other price structures. Currently, an open book price
structure is used by 20% of companies. Manage-ment fee,
cost plus and gain sharing are used by a minority of companies. If these structures are used, they are still usually
combined with activity based costing models as the below-referred examples.
The clause as above should primarily deal with the structure of rates or prices which are to be invoiced by the service provider to the shipper as compensation for services
provided, and not with the actual rates themselves. As
these might vary during the duration of the contract and
hence be modified several times, it is better that they are
detailed in appendices. It is thus of great importance that
in such appendices it is clearly written, the exact time span
when they are valid.
Under this clause the parties should also agree on how and
when price adjustments are to be made. It can be made
on pre-set dates or trigged by some kind of agreed price
mechanism.
An often used price mechanism is based on a pre-set percentage variation of cost prices or volume changes as follows:
❖ Each party has the right to ask for re-negotiation of
prices, when major changes are occurring, changing
the total cost with +/- X %.
❖ Each party has the right to ask for re-negotiation of
prices if the budgeted volumes change with more than
X % up or down.
Changes in other parameters are also frequently used as a
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mechanism for changes in prices and it is important for
both parties to try to anticipate what elements in the rates
might be modified and connect them to the right parameters.”
Best practice:
Prices for cross-border transport, domestic transport, freight
supplements and all supplementary charges are stated in
the concerned appendix.
(All prices are exclusive of VAT or similar taxes, which will be
invoiced separately. Eventually: rates are including cost of
delay on account of weather conditions when not dependent of force majeure.)
The tariffs in this appendix are valid until ... Starting from this
date, the prices will be reviewed and revised annually
thereafter. The prices for the remaining periods of this contract shall be negotiated between the two parties based
on the information on the general cost changes and the
improvements in producing the services.
Negotiations between the parties regarding such price adjustments shall start X months before expiring date. In the
event of any delay in reaching agreement upon revised
rates, the revised rates shall be backdated to the appropriate review date.
During the contract period, changes can also be made in
the existing valid price tariffs in the appendix, if any unexpected and not estimated cost change should occur. For
such an occasion, if the general cost change in a certain
market, line or service related to the whole or a part of the
tariffs, is more than +/- X%, the part over ...% will be taken
into account in the concerned tariff rate. If however, the
total cost change exceeds ...%, the whole tariff structure is
to be renegotiated.
In any case both parties are entitled to review and amend
the rates through negotiations when:
❖ any major movements or fluctuations occur in fuel
prices and currency rates
❖ at any time in case of currency fluctuations more than
X%
❖ at any time in the event of any increase/decrease in
ferry charges, road tolls, bridge crossing fees and/or any
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increase/decrease resulting from any govern-mental
legislation and/or taxation.
❖ at any time when the actual volume of carriage deviates more than X% from the volume of carriage as forecasted by the shipper over any X month period.
Both parties have the right to question the price level in
case of a dramatic and stable volume change of +/- X%.
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15. Invoicing

The service provider shall invoice the shipper the freight
and service rates incurred under this contract. Detailed invoices stating the kind of services rendered to the shipper
during the preceding period, will be sent to the shipper
two times per month, by mail and by ‘Electronic Data Interchange’ in the agreed currency.
The service provider shall have the right after mutual
agreement with the shipper, to adjust the tariffs to make
expenditures and/or to bear costs (including new taxes)
that were unknown at the time of the signing of this contract and which the shipper equally would have had to
make or bear if the shipper assumed the service provider’s
obligation under this contract in his own name or for his
own account. Such costs may be, but not limited to, unforeseen material increases or decreases in the cost of
fuel, taxes, customs charges, or the like. Customs charges
and duties as well as additional quoted and agreed services shall be invoiced by the service provider to the shipper separately.
Any invoicing of services not covered by this contract must
be approved by the shipper in advance in writing.
(Eventually: Agreed management fee is invoiced separately on a monthly basis.)
(Eventually: The group holding company, the ultimate
mother of the shipper, shall at all times be responsible for
the payment due to any services provided under this contract by the service provider.)
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16. Payment of
invoices

64

Best practice:
The term of payment regarding the remuneration for services rendered under this contract to the shipper by the
service provider, shall be 30 days net from the date of receipt of invoice(s) (or alternatively within 30 days after the
date of the invoice(s). Payment shall be made to the bank
account indicated on the invoice or otherwise as the parties shall here agree.
The amount(s) invoiced shall be increased by the VAT applicable at the time of the establishment of the invoice(s).
Any payment after the due date of the invoice shall bear
interest of X% per month or pro rata for part of a month
calculated from the due date of the invoice(s) and until
payment is received by the service provider.
(Normally the interest regarding delayed payment is calculated as an additional percentage to be added to the
official discount rate from the Central Bank in the country
of the service provider.)
The service provider shall accord the shipper most
favoured client status.

i

Any products including packaging materials, which have
been given by the shipper under custody of the service
provider under this contract shall be, and shall remain the
property of the shipper.
The service provider shall have no lien on, or right of possession to the shipper’s property or assets, nor the right to
offset any claim or debt against any funds or property that
the service provider may hold for the shipper.
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17. Lien and right of
possession and offset

65

★

★★

★★★
★★★

★

Impact of Supply
Chain Management
(R)evolution on
Shipper and Logistics
Service Providers

★★

18. Legal
relationship
between parties

66

Best practice:
The service provider renders the services under this contract as an independent party. Nothing contained in the
contract shall be deemed to constitute the service
provider as the agent, representative or distributor of the
shipper for any purpose, except as expressly provided for
in the contract. The contract does not create a legal partnership or joint venture. Nothing in the contract shall preclude the shipper from entering any (similar) agreement
for rendering (similar) services with other third parties.
The service provider shall make all agreements relating to
the services in this contract in its own name and for its own
account and risk. Further the service provider shall have no
right or authority to assume or create any obligation or responsibility on behalf or in the name of the shipper, except
as expressly provided for in this contract.

i

This contract is made on the date of its authorised signature and enters into effect on the ... and shall remain in effect for an initial term ending on the ... whereupon it can
be automatically renewed by tacit agreement for succeeding terms of one year duration at a time, unless either
party has given notice of its intention to alter or terminate
this contract. Such notice is to be given in writing, not less
than ... months before the end of the initial period of this
contract or of any subsequent extension thereof.
At the latest ... months after commencement of this contract, negotiations will start between the parties regarding
the terms and conditions for an extension of this contract
in excess of the agreed initial term.
These negotiations shall be finalised latest ... months prior
to the termination of the full period of the initial term.
(Eventually: Should an agreement not be found, each one
of the parties has individually the option to prolong the
contract with a further period of ... months.)
The expiration or termination of this contract as provided
herein shall be without prejudice to any rights, obligations
or liabilities of either party accrued prior to the effective
date of such expiration or termination.
This signifies that in the event that this contract is terminated according to this clause, neither party shall be liable
to the other for compensations, costs, expenses or damages of any kind.
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19. Period of
contract

67
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20. Termination
of contract and
premature
termination

“It is of great importance when establishing a new contract, in a friendly mood between the parties, to specify in
detail how to end the collaboration and to set rules for a
premature termination if such should even against all odds
happen. In fact this clause should be much more highlighted in contracts than it is. There are numerous contracts
where termination and early termination does not figure at
all and much of the litigation between parties in courts is
the result of not having provided adequate rules how to
end a contractual relationship.”
Best practice:
20.1 Termination of contract _________________________________
Either party may terminate the contract without cause
with a ... months notice to the other party in writing, prior to
the end of the initial term of validity and any renewed
term(s) of the contract.
(Eventually, a negotiation obligation as follows:
If a party has given notice of termination of the contract,
that party shall, at the request of the other party, immediately enter negotiations. If during the negotiations the parties fail to reach agreement within ... months, the contract
shall, continue unchanged for a period of ... months from
the point at which the negotiations were discontinued.)
(Eventually, a time-limited compensation as follows:
If the shipper gives notice of termination without cause as
above, the shipper guarantees that the service provider,
during the ... months of the period of notice, shall receive
income equivalent to at least the amount invoiced for services during the immediately preceding same period as
the number of months of notice.)
(Eventually, also:
Either party may terminate the contract with ... months notice in case agreement on revised rates as per fixed ratemodification dates, has not been agreed upon within ...
months from the date written request for negotiations on
new rates was submitted to the other party.)
20.2 Premature termination of contract _______________________
Either party is entitled to immediately terminate the contract in writing to the other party, without any liability to
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pay compensation in the event that:
❖ either party becomes insolvent or is unable to pay debts
as they mature, or has suspended payments, or makes
or executes an assignment for the benefit of creditors or
has a receiver appointed for any of its assets or the
equivalent;
❖ either party gets into bankruptcy or insolvency proceedings by any court of competent jurisdiction under
bankruptcy or insolvency code or similar law, whether
voluntary or involuntary are properly commenced by or
against a party;
❖ either party is dissolved or compulsory or voluntary (not
being voluntary liquidation for the purpose of amalgamation or reconstruction) liquidated or in official moratorium or cease to carry on business;
❖ there is any material change in the management or
control of either party, any transfer of any substantial
part of such party’s business, provided that such
change or transfer has an adverse effect on a party;
❖ there is a transfer of a controlling interest in either party,
including the sale of a 50% or more of the shares of one
of the parties.
“Besides the above general causes for early termination,
there are a number of other more specific causes for premature termination which can be chosen to be included
in the contract if found relevant to its nature. Such causes
are listed hereafter:”
❖ either of the parties is to a material extent not fulfilling
the terms of this contract and despite written notification thereof this has not been rectified within a reasonable time;
❖ either party wilfully commits a breach of any of the
terms of this contract on its part to be observed and
performed and does not remedy such breach;
❖ within ... calendar days after written notice is given to it
by the other party requiring such remedy;
❖ either party is in material default in the due observance
or performance of any or all of the obligations such as
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but not limited to any covenant, agreement or condition imposed upon it by this contract and has not corrected such default within ... days or months after receiving a written notice stating such default, the other
party shall be entitled to terminate this agreement without limitation to each party’s right to ask fulfilment by
the other party of its obligations and/or to ask a full indemnification.
“The shipper can also insert various non-performance
causes as valid events in order to terminate prematurely
the contract if not performed as agreed. Such events vary
in their nature and can differ with each individual contract. Such agreements within the contract often are connected with quality goals such as KPI. A couple of such
causes are indicated hereafter as examples.”
❖ Failure by the service provider to perform on time compared with agreed lead-times or latest agreed deliverydate in less than X% of all transport performed pursuant
to this contract in any calendar month and the service
provider not being able to increase the on-time performance in the following month, to a level of this X% or
higher, may by written notice from the shipper to the service provider, immediately terminate this contract.
❖ Failure by the service provider to perform a total quality
score of less than index Y and the service provider is not
able to correct the score during a .... month period to a
level of Y or higher, may by written notice from the shipper to the service provider, immediately terminate this
contract.
❖ Shipper may terminate this contract at any time on ...
days notice if it determine, in its sole discretion, either (i)
that the progress being made toward achieving the KPI
goals set forth is unsatisfactory, or (ii) that the standards
and specifications set forth are not being complied
with, or (iii) that the spirit of teamwork and partnership
that is necessary to make the relationship, contemplated hereby, work successfully does not exist and is
not likely to be brought about within the remaining duration of the contract. In either such case, neither party
shall be liable to the other for damages, expenses,
claims, or costs except to the extent that the other party
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can demonstrate that any such damages, expenses,
claims or costs suffered or incurred are due to a material
breach of the terms of this contract.
❖ In the event of either the volumes transported by service
provider in a calendar year, is changed with more than
50% of the volumes as once stated in the prerequisites or
a major change to the cost elements of the prices compared to the initial condition of the contract, each party
shall have the right to renegotiate the prices, or terminate the contract with .... months notice if agreement is
not reached. A major change is defined as a change in
the total indexed price per load with at least X % for a
period of at least .... months, and the party requesting
negotiation has the burden of proving that such
change has occurred if being understood that the party
shall not be entitled during such renegotiations to demand an increase in excess of what is a result of the said
change in costs. Base line price and indexes shall be the
relevant price or public index as an average for a here
defined time period.
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“We have chosen here to gather a number of general provisions in sub-clauses as it is easier to understand them in
this best practice example shown under this heading. In
fact the below sub-clauses should better figure as individual clauses in the contract.”
Best practices:
21.1 Integration (Paramount clause) __________________________
This contract represents the entire contract and understanding between the parties with respect to the subject
matter hereof and supersedes all prior oral and written or
existing arrangements, understandings or agreements between them relating hereto. Other terms and conditions of
the shipper and/or the service provider, referred to or attached to any instrument issued by the parties do not apply.This contract including its appendices may be modified
or amended only in writing signed by the duly authorised
representatives of both parties.
(Eventually: The service provider agrees to accept the
terms of any secrecy agreement, which the shipper may
require him to sign.)
21.2 Assignment ____________________________________________
Under this contract, the service provider has the right to
use the services of subsidiaries and third party subcontractors.
This contract shall be binding upon and insure to the benefit of the parties and the respective successors and assignees, if any, of the parties. None of the parties shall assign or transfer any or all their rights and/or obligations
under the contract nor any part of it, nor any benefit nor
interest in or under it, to any third party without the prior
written consent of the other party. Any purported assignment without such prior written consent shall be null and
void.
Such consent shall not be unreasonably withheld and
above mentioned limitation to assign or transfer shall not
be applicable in the event of assignment or transfer by the
shipper to other companies of the shipper’s group of companies.
(Eventually: The shipper’s group of companies is defined as
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the shipper’s parent company, any company of which
more than 50% of the total voting stock is directly or indirectly controlled by the shipper or its parent company, a
successor in interest of the shipper as a result of any merger
or consolidation involving the shipper or of a sale by the
shipper of the entire or major part of its business relating to
the subject of this contract.)
Notices ________________________________________________ 21.3
Notices required or permitted to be given under this contract may be served on either of the parties hereto at that
party’s address as shown below. Unless and until changed
by notification to the other party in writing by prepaid registered or recorded delivery air-mail letter, the correct addresses for the service of notifications and other communications under the contract are the ones showed below. All
notifications and other communications shall be deemed
to be effected, and hence effective, at the moment of
delivery to the correct address.

The shipper’s full address:
XXXXXXXXXXXXXXX

The service provider’s full address:
XXXXXXXXXXXXXXX

To the attention of:
YYYYYYYYYYYYYYY

To the attention of:
YYYYYYYYYYYYYYY

(Eventually: A letter, a telex or a telefax message shall be
considered to be a written notice.)
Non-hiring of employees ________________________________ 21.4
The parties agree that during the term of this contract, and
for a period of X months after the termination or expiration
of the contract, none of the parties shall offer to employ, or
employ any employee of the other party, who is directly or
indirectly involved in the preparation or performance of
the contract. This is unless the parties mutually agree otherwise in writing in respect of any particular employee or the
employee has applied for a vacancy with one of the parties by answering a public advertisement. Parties shall not
consult any particular employee on a vacancy.
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21.5 Interpretation ___________________________________________
The headings and titles to the clauses of this contract are
inserted for convenience only and shall not be deemed a
part of the contract or affect the construction or interpretation of any provision of the contract.
When there is a conflict between the appendices and this
contract, this contract shall have precedence.
(Or it can be the contrary if suitable: In the event of any
conflict between the contract and the appendices, the
terms and conditions of the appendices shall prevail, unless the terms and conditions of the appendix explicitly
shall state otherwise.)
21.6 Waiver _________________________________________________
The failure by either of the parties hereto to enforce any
claim or to exercise any remedy or right or resort to any recourse available under this contract resulting from a default or breach of the contract by the other party shall not
be deemed to constitute a waiver of any other remedy or
right or recourse for any subsequent default or breach of
this contract.
21.7 Invalid clauses _________________________________________
If any clause or provision of this contract shall be found by
any court or administrative body of competent jurisdiction
to be invalid or unenforceable, the invalidity or non-enforcement of such a clause or provision shall not affect the
other clauses or provisions of this contract. All provisions not
affected by such invalidity or non-enforcement shall remain in full force and effect. The parties hereby agree to
attempt to substitute for any invalid or unenforceable
clause or provision, a valid or enforceable clause or provision which achieves to the greatest extent possible the
economical legal and commercial objectives of the invalid and unenforceable clause or provision.
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“Most shippers and service providers use as force majeure
clauses, standard texts, established by their company
lawyers. Such standard clauses are consequently in-corporated in all contracts and agreements concluded by
the contractual companies, more or less independently of
the nature of the contracts.
It is, however, recommended to individualise force majeure clauses in line with the actual business regulated by
the contract and also state in such clauses how and when
the parties are to react when the event causing a force
majeure situation ends. In the below best practice, an extensive list of classic force majeure events is indicated. Normally only a few figure in force majeure clauses as examples.”
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22. Force Majeure

Best practice:
Neither party will be bound to meet any obligation, if it is
prevented from doing so as a consequence of any circumstance for which it cannot be blamed or for which it
cannot be held responsible in law or on ground of any legal transaction or the views prevailing in business.
Any delay or failure of performance or defective performance by either party under this contract shall not constitute default or give any claim for damages if due to force
majeure, i.e. circumstances beyond the reasonable control of the parties (such as but not limited to
❖ decrees of government, official intervention
❖ acts of God
❖ labour disputes, strikes or other concerned act of workmen, industrial unrest
❖ lockouts
❖ inclement weather, earthquakes, typhoons, hurricanes,
fires, floods, explosions
❖ breakdown of machinery or other equipment of either
party for whatever reason and other industrial disturbances
❖ war, riots, rebellion, blockage, sabotage, civil unrest, insurrection)
and which prevents delays, hinders or makes impossible
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the execution of all or part of the contracted obligations.
This relieves a party from fulfilment of its undertakings and
obligations pursuant to this contract to the extent that they
cannot be performed other than at an abnormally high
cost and also from the obligation to pay damages.
Settlements of strikes, lockouts and labour disputes or disturbances shall be entirely within the discretion of the party
having the difficulty.
The party claiming force majeure shall notify the other
party immediately or as soon as possible of such claim and
the reason thereof, informing to the best of its knowledge
of the extent and duration of reduction or cancellation of
the contracted services. Also the party claiming force majeure shall use all reasonable efforts to remedy the situation
as soon as possible.
Should one or both parties be prevented from fulfilling the
obligations of this contract by a state of force majeure lasting for a period of more than one month, the parties shall
consult one another regarding the future execution of this
contract. Should these discussions result in no agreement
within 40 days from receipt of the notice claiming force
majeure, either party shall have the right to terminate this
contract with immediate effect by giving a written notice
to the other party, without prejudice of the operations already under way and of any rights or remedies accruing
before such termination.
The onus of proving that force majeure exists shall rest
upon the party so asserting.
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“If there is a special need from one or both parties to have
a very detailed confidentiality agreement, this can be
specified in a special Confidential Disclosure Agreement
attached as an appendix to, and forming an integral part
of the contract. Also, if needed, it can be specified that
the confidentiality undertakings, within the Confidential
Disclosure Agreement, shall survive the termination or expiration of the contract. A reasonable limitation in time of
one, three or maximum five years is recommended.
In general it is recommended to be very careful not to exaggerate the confidentiality aspects in contracts in such a
way that unnecessary and too much secrecy hinders normal communication and the physical fulfilment of the contacted services.”
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23. Confidentiality
obligation

Best practice:
The parties have agreed that the contract shall not be
given to a third party without the consent of the other
party. The parties and their collaborators are obliged to
maintain confidentiality regarding classified information resulting from the collaboration between the parties.
The parties shall not make any reference to the other party
or to any subsidiary or affiliate of the other party, to the
contract, to the services provided or to the activities carried out thereunder, in any advertising, sales promotion or
publicity matter emanating from parties without the prior
written consent of the other party.
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24. Governing law
and arbitration

Best practice:
This Contract is executed under, and shall be governed by
and construed in accordance with the laws of Country...,
without recourse to the conflict of law principles of such jurisdiction.
The place of jurisdiction (and when applicable, arbitration)
shall be Town ... in Country ... and language shall be English
(or the language in which the Contract is established).
All disputes and differences of any kind concerning the interpretation or application of this Contract and legal relations arising therefrom, shall be resolved and finally settled...
Alternative 1:
... under the Rules of Conciliation and Arbitration of the International Chamber of Commerce (ICC) by one or more
arbitrators appointed in accordance with the said rules.
The award of the arbitrators shall be final and binding on
both parties. The parties bind themselves to carry out the
awards of the arbitrator.
Alternative 2:
... by arbitration. The arbitrators shall be appointed by the
Central Chamber of Commerce in Country .../ by the
competent Court in Country ..., and the arbitration shall be
conducted accordingly to the Rules of this institute/ Court.
The arbitration shall take place in the city....
Alternative 3:
regarding a pragmatic approach in regard to land transport. This text could alternatively be placed in an appendix
in which the scope, prices and so on regarding road transport connected to the Contract are described. It is mentioned here as an example if the Contract exclusively
deals with one single transport mode and can thus be
modified accordingly if this single transport mode concerns rail, sea or airfreight transport:
The carriage of the goods and related services and any
disputes shall in all respects be exclusively governed and
interpreted in accordance with the CMR-Convention. All
subjects and disputes that are not governed by the CMRConvention shall in all respects be exclusively governed
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and interpreted in accordance with the laws of Country....
Any other dispute in Contract or at law arising out or in
connection with this Contract that cannot be settled amicably, shall be exclusively submitted to the competent
Court of Town ... in Country....
Alternative four might be a reference to the General Conditions of the branch organisations of the parties as applied and recognised by both parties derived from the FIATA Model Rules for Freight Forwarding Services.
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25. List of
appendices

“Here are to be listed all appendices forming an integral
part of the contract, referred or not referred to in the previous clauses. Also all other documents which are annexed
to this contract are to be listed here independently if reference has been made to them or not in the previous
clauses.
It is an advantage for both parties if this contract as well as
all appendices and documents are signed and initialled
on each page by the authorised signatures of both parties.
Also important is to date and indicate the term of validity
of each individual appendix.”
Best practice:
A list of appendices has been attached to the contract
and comprises part of the contract. Should any appendix
be revised, the revised appendix shall be dated and
signed by mandated authorised signatures of both parties
and should then be attached to the contract. All the appendices are to be agreed by the parties, in writing, and
enclosed to the contract within X months from the signing,
or later if mutually agreed between the parties. If the parties fail to agree on the appendices by the above deadlines, both parties will have the equal right to withdraw
from the contract without any obligation to each other.
The contract has been executed in duplicate, of which
each party has retained one duly dated and signed copy.
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AD INTERIM OFFICE
EUROPEAN FREIGHT & LOGISTICS
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THE LOGISTICS OF TOMORROW.
TODAY.
For almost 130 years, the name
Schenker has stood for experience
and innovation worldwide.
Schenker is one of the leading
international providers of integrated
logistics services. We support commerce
and industry in the global exchange of
goods. Our experts supply industry with
solutions tailored to meet today’s
requirements – and the requirements of
tomorrow. International teams of
specialists select individual modules

from the comprehensive spectrum of
services and integrate them to create
complex added-value chains; these
chains ensure a reliable flow of
materials and information – in both the
old and new economies.
Schenker is a single-source supplier
of logistics solutions – a business
principle that has proved its worth ever
since the company was founded by
Gottfried Schenker in Vienna almost
130 years ago.
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Schenker is a Stinnes AG company.
Stinnes. It's all a matter of logistics.
Schenker AG
Alfredstrasse 81
45130 Essen / Germany
Phone +49 (0)2 01/87 81- 0
Fax +49 (0)2 01/87 81-84 95
E-Mail info@schenker.com
www.schenker.com

